
A 
recent Manhattan Supreme Court, 
Commercial Division, decision, Einstein 
v. 357, LLC,1 addressed the need to 
properly preserve and implement a 
“litigation hold” of e-mails. This decision, 

like the one in Ahroner v. Israel Discount Bank 
of New York,2 from last year,3 should remind 
counsel of the drastic perils, including the 
issuance of an adverse finding or preclusion 
order, that could result from not being aware  
of or not fully understanding a client’s policies 
regarding e-mail retention and storage, and not 
ensuring that responsive e-mails are properly 
searched for and appropriately produced. 

On the other hand, not every matter is ripe 
for e-discovery, and the decision in Kaiser v. 
Raoul’s Rest. Corp.,4 is illustrative of the fact that 
one still needs to sufficiently justify a request for 
e-discovery, and that overbroad demands will not 
be countenanced. 

The production of non-party records that 
would indicate whether on a certain relevant 
date and time a person was accessing the Internet 
or using a BlackBerry and cellphone device is 
increasingly being litigated in car accident cases, 
and these decisions should be reviewed when 
seeking the production of such usage documents 
in commercial disputes.

In Einstein,5 in the context of a case involving 
the failure to produce e-mails, a trial court recently 
set out when a “litigation hold” of e-mails needs 
to be implemented and the consequences of a 
failure to do so:

Typically, the duty to preserve evidence 
attaches as of the date the action is initiated 
or when a party knows or should know that 
the evidence may be relevant to future 
litigation…
It is well established that the “utter failure 
to establish any form of litigation hold at the 
outset of litigation is grossly negligent.” A 
showing of gross negligence is “plainly enough 

to justify sanctions at least as serious as an 
adverse inference.”
Moreover, when a party establishes gross 
negligence in the destruction of evidence, 
that fact alone suffices to support a finding 
that the evidence was unfavorable to the 
grossly negligent party. Similarly, if evidence 
is destroyed after such evidence has been 
requested by another party or after a 
party has requested that such evidence be 
preserved, New York State courts have found 
such destruction to be contumacious. 
Courts have held that “[a] party seeking 
an adverse inference instruction or other 
sanctions based on the spoliation of evidence 
must establish the following three elements: 
(1) that the party having control over the 
evidence had an obligation to preserve it 
at the time it was destroyed; (2) that the 
records were destroyed with a ‘culpable 
state of mind’[;] and (3) that the destroyed 
evidence was ‘relevant’ to the party’s claim 
or defense such that a reasonable trier of fact 
could find that it would support that claim 
or defense.”6

After setting out the above standard, the court 
found that: “[t]here is no dispute that the…
Defendants intentionally discarded e-mails in the 
ordinary course of business. While the deletion 
of e-mails is not per se improper, particularly 
when such deletions occur in the ordinary 
course of business, the matter is quite different 
when litigation has commenced or is reasonably 
anticipated. At that point, a party must take 
additional steps to preserve potentially relevant 
e-mails.” 

As a result, the court held that “the actions of 
the…Defendants entitle Plaintiffs to an adverse 
inference that any deleted e-mails were unfavorable 
to the…Defendants. The failure to suspend the 
deletion policy or to investigate the basic ways in 
which e-mails were stored and deleted constitutes 
a serious discovery default on the part of the…
Defendants and their counsel rising to the level 
of gross negligence or willfulness.”

The court noted that “[h]ad the Plaintiffs and 
this Court known that the individual brokers were 
continuing to delete e-mails throughout the course 
of this litigation, a preservation solution could have 
been implemented. By disclosing this fact for the 
first time 18 months into the litigation, however, 
the…Defendants willfully and unnecessarily caused 
extensive motion practice and delay without any 
reasonable justification. In addition, this Court 
has found that the utter failure to implement a 
litigation hold constitutes a separate discovery 
violation warranting sanctions.” 

The court, in lieu of striking the answer, 
imposed an order that went directly to the merits 
of defendants’ defense, finding7 that certain 
defendants be “deemed to have known of the 
water infiltration problem and to have willfully 
misled the Plaintiffs by concealing that condition 
from them during the sales process.”8

Demand for ESI Insufficient

In Raoul’s Restaurant,9 the court held that just 
because e-discovery is permitted “is not sufficient 
to allow plaintiff to obtain copies of e-mails and/
or mirror images of all computers used by the 
individual defendants and/or the restaurant.” The 
court found that “plaintiff has not justified the 
need for this discovery. Moreover, this issue has 
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been raised on numerous occasions and plaintiff 
has never justified such extensive intrusion 
into the personal computers of the individual 
defendants.”

Usage Records

Recent decisions in the context of automobile 
accident litigation have addressed the situation 
where a party seeks information in order to 
demonstrate that a person was electronically 
communicating with others on a particular date 
and time. Such materials would include, among 
other records, cellphone and BlackBerry bills, as 
well as wireless computer usage records.10 The 
case law, however, is unclear whether there needs 
to be evidence and, if so, the type and weight 
of same, to justify compelling the production of 
such records from a non-party provider of such 
communication services.11

In Detraglia v. Grant,12 the Appellate Division, 
Third Department, recently affirmed a trial court’s 
decision ordering the production of billing records 
for defendant’s cellular telephones and the Verizon 
wireless air card13 for his company-issued laptop 
computer, all of which were in his car at the time 
of the automobile accident, for the date of the 
accident for a four-hour period. 

The court noted that the record contained 
information indicating that defendant may have 
been distracted while driving immediately before 
the car accident, through the use of a cellphone 
or computer.14 The Appellate Division, however, 
required the documents to be reviewed in 
camera,15 directing that the trial court provide the 
parties “with only relevant information redacted 
to protect defendants’ privacy interests.” 

Further, because the subject cell phones and 
laptop had been returned to defendant’s employer, 
as they had been upgraded for new models, and 
where they would “possibly” contain information 
concerning whether they were in use at the time 
of the accident, the Appellate Division affirmed 
that trial court’s ruling that directed the deposition 
of the employer.

In Leboy v. Verizon New York Inc.,16 plaintiff 
sought the production of cell phone records of all 
cell phones and/or BlackBerrys for the date of the 
accident during a certain time period, contending 
that defendant “used a BlackBerry provided by the 
defendant Verizon New York to either report his 
work activities and/or to receive communications 
from Verizon as to work assignments.” 

Defendant stated in an affidavit that he had a 
“BlackBerry provided by the defendant Verizon 
that could be used for personal calls in addition to 
work related communications but that he was not 
using the BlackBerry at the time of the accident 
in issue.” 

The trial court ruled, notwithstanding the 
statement by a witness, who was an employee 
of Verizon, that “subsequent to the accident 
defendant used the BlackBerry,” a review of 
the “respective submission and in particular 
the deposition transcripts of the plaintiff, 
defendant and the witness” demonstrated that 
the “requested discovery is not material and 
necessary to the facts in litigation.”

Three other recent trial court decisions 
addressed the production of cell phone records as 
they relate to defendant’s17 usage at the time of an 

automobile accident. See Kaur v. Saliba,18 (granting 
production of cell phone records); Franzese v. 
Katz,19 (although defendant took the position that 
there is no evidence that he was using the cell 
phone at the time of the accident, the court found 
that “cell phone records may contain information 
material and necessary to the prosecution of this 
action.”); and McAvoy v. Iacano,20 (“[w]here there 
is evidence that a party was seen using a cell phone 
at the time of an accident, limited disclosure of 
phone records is permissible. This case presents 

a stark contrast in which the plaintiffs claim they 
observed the defendant with a cell phone while 
the defendant denies even having a phone. In light 
of the unusual circumstances of this case, the 
liberal interpretation regarding discovery and the 
limited nature of the request, the plaintiffs have 
demonstrated that the requested discovery is 
reasonably calculated to result in the disclosure 
of facts necessary to prosecute their case.”). 
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volving the failure to produce e-mails, 
a trial court recently set out when a 
‘litigation hold’ of e-mails needs to be 
implemented and the consequences 
of a failure to do so.


