
T
he Appellate Division, First Depart-
ment, in U.S. Bank N.A. v. GreenPoint 
Mtge. Funding Inc.,1 in its second sig-
nificant decision in the last month 
addressing issues relating to elec-

tronically stored information (ESI),2 answered 
the following question, and has now provided 
clarity to the courts and attorneys of this state, 
as to:

which party is to incur the cost of search-
ing for, retrieving and producing both elec-
tronically stored information and physical 
documents that have been requested as 
part of the discovery process. 
The court held that “it is the producing 

party that is to bear the cost of the search-
ing for, retrieving, and producing documents, 
including electronically stored information,” 
subject to reallocation upon a proper showing. 
This author discussed the lack of clarity on 
this issue in its New York Law Journal article 
titled: “The Case Law Is Unclear as to Who 
Pays for What?”3

With the decision in U.S. Bank, the First 
Department now has provided practitioners 
with practical guidance on how to counsel 
clients regarding which party is required 
to pay for the costs associated with an ESI 
production. When a client now asks if it will 
be required to pay for the requesting party’s 
“overbroad” discovery requests seeking “irrel-

evant” ESI, which would create an “undue bur-
den or expense” to review and produce, the 
answer is “yes, but.” 

To reduce such expense, the First Depart-
ment has advised that the first step is to seek 
a protective order. If the result of such motion 
fails to satisfactorily reduce e-discovery costs 
by sufficiently narrowing the ESI required to 
be produced, the next step would be for the 
motion court to consider the equitable fac-
tors set out in Zubulake v UBS Warburg, LLC4 
to determine whether to “shift,” in whole or 
in part, the cost of searching for, retrieving 
and/or producing ESI to the requesting party. 
The First Department, in its ruling, took into 
account that plaintiff, often the requesting 
party seeking broad discovery, would not be 
able to afford ESI discovery if it had to bear 
the burden of paying for such expenses.

Production and Cost-Shifting

In U.S. Bank, the cost issue came to the court 
on defendant’s motion for a protective order 
conditioning production on compliance with a 
proposed protocol that provided that plaintiff 
would pay the costs associated with its requests 
and defendant would pay the costs associated 
with its requests. Defendant also sought an 
order that plaintiff would pay for defendant’s 
pre-production attorney review time for the 
purposes of privilege and confidentiality  
assertions.

The motion court held that “the well-settled 
rule in New York State” was that “the party 
seeking discovery bears the costs incurred 
in its production.” The motion court “noted 
that its ruling did not preclude either party 

from making any further application regarding 
the allocation of discovery costs at such later 
date if it becomes clear that such application 
is meritorious.”5

The First Department in U.S. Bank noted 
that:

the question of which party is responsible 
for the cost of searching for, retrieving and 
producing discovery has become unset-
tled because of the high cost of locating 
and producing electronically stored infor-
mation (ESI). The CPLR is silent on the 
topic. Moreover, while our courts have 
attempted to provide working guidelines 
directing how parties and counsel should 
prepare for discovery, including ESI, these 
guidelines generally abstain from recom-
mendations concerning the issue of cost 
allocation.
The court observed that there has been 

a movement among courts, where the cost 
of ESI production is significant, to adopt the 
standards articulated in Zubulake, and to place 
the cost of discovery, including searching for, 
retrieving and producing ESI, at least initially, 
on the producing party. The First Department 
held that it is “persuaded that the courts 
adopting the Zubulake standard are moving 
discovery, in all contexts, in the proper direc-
tion” and that it “presents the most practical 
framework for allocating all costs in discovery, 
including document production and searching 
for, retrieving and producing ESI.” The First 
Department did not address, and left open for 
the lower courts to determine, what ESI costs 
may or should be shifted to the requesting 
party to pay.6
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The First Department did not specifically 
rely in its ruling on any specific CPLR pro-
vision or, in particular, on CPLR §3103(a), 
which provides in relevant part that “[t]he 
court may…make a protective order denying, 
limiting, conditioning or regulating the use of 
any disclosure device” in order to “prevent 
unreasonable annoyance, expense, embar-
rassment, disadvantage, or other prejudice 
to any person or the courts.” Instead, noting 
that the CPLR was “silent on the topic,” the 
court generally relied on the CPLR stating:

[w]hen evaluating whether costs should 
be shifted, the IAS courts, in the exercise 
of their broad discretion under article 31 
of the CPLR…may follow the seven factors 
set forth in Zubulake: 
(1) [t]he extent to which the request is 
specifically tailored to discover relevant 
information; (2) [t]he availability of such 
information from other sources; (3) [t]
he total cost of production, compared 
to the amount in controversy; (4) [t]he 
total cost of production, compared to 
the resources available to each party; 
(5) [t]he relative ability of each party 
to control costs and its incentive to do 
so; (6) [t]he importance of the issues at 
stake in the litigation; and, (7) [t]he rela-
tive benefits to the parties of obtaining the 
information (Zubulake, 217 FRD at 322).
The motion courts should not follow these 
factors as a checklist, but rather, should 
use them as a guide to the exercise of their 
discretion in determining whether or not 
the request constitutes an undue burden 
or expense on the responding party (id. 
at 322-23). 
While the First Department in U.S. Bank 

addressed when the cost-shifting motion 
should be made, it did not indicate when the 
“shifting” was to actually occur. The court left 
it to the motion court’s discretion to determine 
when payment by the requesting party should 
be required (e.g., should it be when the cost-
shifting motion is decided or, at a later date, 
upon summary judgment or after trial?)

Long-Standing Rule

The First Department justified its holding 
requiring the producing party to bear its own 
costs as that is consistent with “the strong 
public policy favoring resolving disputes 
on their merits,” and to have the requesting 
party pay “‘may ultimately deter the filing of 

potentially meritorious claims’ particularly in 
circumstances where the requesting party is 
an individual.” By supporting its holding in 
this way, the court rejected the position of the 
producing party—in many cases the larger of 
the parties and often the one in possession 
of more ESI than the other—that requiring 
the requesting party to pay encourages it 
“to self-regulate the scope of [its] discovery 
demands and discourages parties from placing 
unnecessary and oppressive (even prohibitive) 
costs upon an opponent.” The court noted 
that the:

adoption of the Zubulake standard is con-
sistent with the long-standing rule in New 
York that the expenses incurred in con-
nection with disclosure are to be paid by 
the respective producing parties and said 
expenses may be taxed as disbursements 
by the prevailing litigant.

Specifically, CPLR §8301(a) provides that 
“[a] party to whom costs are awarded in an 
action or on appeal is entitled to tax his nec-
essary disbursements for…4. the legal fees 
paid for a certified copy of a paper necessarily 
obtained for use on the trial; …6. [t]he reason-
able expenses of printing the papers for a hear-
ing, when required.” See Gray & Associates, 
LLC v. Speltz & Weis LLC7 (“prevailing party 
may be able to recover some or all of these 
duplication costs and computer forensic fees 
as taxable disbursements at the conclusion 
of this case”).8

Ultimately, the court declined to determine 
whether there should be cost-shifting because 
there was “no evidence in the record” support-
ing the expenses proposed and because the 
producing party failed to provide a sufficient 
reason for either limiting the requesting party’s 
discovery requests and shifting some or all of 
the cost to it. Should producing parties wish to 
make an application for cost-shifting, they need 
to come forward with the appropriate support, 
as unsupported positions will be insufficient 
to cause a court to order the requesting party 
to pay for the ESI it has requested.
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The First Department held that it is 
“persuaded that the courts adopting 
the ‘Zubulake’ standard are moving 
discovery, in all contexts, in the proper 
direction.”


