
Spoliation has been “defined as the 
destruction or significant alteration of 
evidence, or the failure to preserve crucial 
items as evidence in pending or reasonably  

foreseeable litigation.”1 
In House of Dreams, Inc. v. Lord & Taylor, 

Inc.,2 “spoliation” was defined as “the deliberate 
destruction, or the significant and meaningful 
alteration of, a document or instrument constituting 
evidence” going on to state that it is a “form of 
obstruction of justice.”3 

Successful spoliation applications, which may be 
predicated on intentional or negligent conduct, can 
determine the outcome of a litigation. Accordingly, it 
is imperative that litigation counsel be aware of New 
York “spoliation” law as it relates to electronically 
stored information, where such information can be 
deleted with no more than the push of a button.4

New York Courts
It is well-settled that New York courts have 

broad discretion “to impose sanctions under CPLR 
3126 when a party intentionally, contumaciously 
or in bad faith fails to comply with a discovery 
order or destroys evidence prior to an adversary’s 
inspection.”5 New York law “recognizes two forms 
of spoliation of evidence: where the evidence was 
destroyed willfully or in bad faith, and where there 
was negligent destruction of evidence.”6

Courts have “upheld the imposition of…sanctions 
in cases where a litigant ‘negligently… disposes of 
crucial items of evidence…before his or her adversary 
had an opportunity to inspect them.’”7 In the first 
instance, however, a successful spoliation application 
requires that the party which allegedly “spoiled” the 
evidence had a duty to preserve it.8

The trial court in Donner v. One Network,9 
recently addressed the various degrees of sanctions 
that may be issued where there is spoliation. If the 
evidence lost was “essential for the opposing party’s 
claim,” striking a pleading may be appropriate; if 
“a party has gained an unfair advantage or has 
prejudiced the nonresponsible party,” the lesser 
sanction of preclusion may be appropriate; or if 
the spoliation “is not central to the case” or not 
prejudicial, the court may impose an even lesser 
sanction or no sanction.10 In finding the destruction 
of e-mails concerning plaintiff’s alleged “for cause” 

termination not to have “irreversibly prejudiced” 
plaintiff “because he appears to have sufficient 
documentation to prove his claims,” the court 
decided not to strike defendant’s pleading, but 
instead found that defendant is “precluded from 
offering any evidence or testimony as to its defense 
that it fired [plaintiff] for cause.”11

Courts have held that it must be “conclusive”12 
that data was “‘willfully discarded or destroyed to 
frustrate the plaintiff ’s interests’ [for a court to]…
strik[e]… defendant’s answer.”13

As the Second Department held in Playball 
at Hauppauge, Inc. v. Narotzky,14 “[t]he deletion 
of computer data by the plaintiff[’s]…son left 
[defendant] without the ability to defend against the 
plaintiffs’ allegations of mismanagement and waste 
of corporate assets” and accordingly, “[p]rior to trial, 
the plaintiffs’ fiduciary claim against [defendant] 
was dismissed on spoliation of evidence grounds.”15 
Similarly, in Long Island Diagnostic Imaging, P.C. 
v. Stony Brook Diagnostic Assocs.,16 the court held 
that “[d]espite several court orders directing the 

defendants to produce billing records, including 
computer databases, the defendants purged their 
databases in 1993. The back-up tapes which were 
ultimately produced pursuant to court order were 
compromised and unusable. The striking of a 
party’s pleading is a proper sanction for a party who  
spoliates evidence.”17

‘Evolving Rule’
“The ‘evolving rule’ is that a spoliator of key 

physical evidence is ‘properly punished by the 
striking of its pleading…even if the destruction 
occurred through negligence rather than willfulness, 
and even if the evidence was destroyed before the 
spoliator became a party, provided that it was on 
notice that the evidence might be needed for  
future litigation.’”18 

However, where there is no willful or contumacious 
behavior, courts “look to the extent that the 
spoliation of evidence may prejudice a party.”19 In 
American Business,20 the defendant, among other 
things, was alleged to have been on notice of the 
subject dispute and then failed to appropriately 
preserve the physical computer of a former critical 
employee, but instead created a compact disk (CD) 
containing the computer’s contents and produced 
such CD.21 The court, apparently acknowledging 
that negligent spoliation took place, stated that 
“while there is evidence that defendant and/or its 
counsel took an irresponsible attitude to complying 
with discovery obligations, plaintiff has failed to 
establish that defendant engaged in willful or 
contumacious behavior, or that plaintiff has suffered 
extreme prejudice so that the harsh remedy of 
striking defendant’s answer is required as a matter 
of fundamental fairness.”22 “Where spoliation does 
not result in prejudice, it will be disregarded.”23 

“[U]nder a theory of ‘spoliation,’ the Court will 
only strike an alleged spoliator’s pleading if, as a 
result of his destruction of evidence, its opponents 
are ‘prejudicially bereft of appropriate means to 
confront a claim by incisive evidence.’”24 Thus, the 
court in House of Dreams denied a motion to strike a 
pleading where, inter alia, there was no evidence of 
“mens rea” and “no evidence that material ‘erased’ 
from defendants’ electronic system cannot be 
reconstructed from [backup-disaster-recovery] tapes; 
or even, failing reconstruction, that any missing 
evidence was so ‘central to the case’ that without it 
plaintiff would be deprived of the means of proving 
his claim.”25 The court further noted that even were 
spoliation found, the “drastic sanction” of striking 
an answer “should only be imposed in ‘extreme 
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circumstances’ with due regard to the spoliator’s 
culpable state of mind and ‘after consideration of 
alternative, less drastic sanctions.’”26

In Friel v. Rev. Charles E. Papa,27 the Second 
Department recently reversed the striking of an 
answer predicated upon the lower court’s finding of 
spoliation where plaintiffs had “inspected the hard 
drive and obtained the relevant information prior 
to its destruction” and therefore they would “not 
be deprived of the means of proving their case.”28 
The Appellate Division ruled that “the plaintiffs 
failed to show that the evidence destroyed was 
central to their case or that they were prejudiced 
by its destruction.”29 The lower court had stricken 
defendant’s answer finding that “defendants’ 
discarding of the computer hard drive, months after 
same was demanded, has deprived the plaintiffs of 
appropriate means to confront a claim with incisive 
evidence, especially where the defendant…denies 
the plaintiff’s allegations.”30

Consistent with requiring legal prejudice in 
order to strike a party’s pleading resulting from 
spoliation, the court in Ignolia v. Barnes & Noble 
College Booksellers, Inc.,31 denied dismissing 
plaintiff ’s case. In Ignolia, legal prejudice was not 
found where defendant’s forensic expert was able to 
identify and delineate all files intentionally “deleted” 
from plaintiff ’s computer through the installation 
of two computer programs, File Shredder and 
History Kill, subsequent to defendant’s demand 
and a court order requiring the inspection of the 
computer’s hard drive.32 However, the court required 
plaintiff to bear the cost of defendant’s forensic  
computer expert.33 

Striking a Pleading
A court’s consideration of whether to strike a 

pleading is also dependent on the status of the case,34 
and a court may decide to hold a spoliation hearing35 
or may choose to wait until trial to determine the 
facts concerning an alleged spoliation claim before 
ruling on whether to strike a pleading as in Glass 
v. Physicians Billing Serv., Inc.36 

In Glass, electronic records and computer backup 
were destroyed by defendant allegedly in the ordinary 
course of business one month after its notice to 
plaintiffs that it was phasing out its business and 
one month before being notified by plaintiff of a 
request for documents and prior to commencement of 
litigation.37 Defendant contended that plaintiff had 
been given access to its computer database during 
the course of the litigation that contained “all” 
the information plaintiff sought. The court ruled 
that “[t]hough some sanction, such as preclusion 
of evidence, or even striking of defendant’s answer, 
may yet prove to be appropriate, the court finds that 
striking of defendant’s answer at this time would be 
premature, while so many factual issues surrounding 
the handling and use of this evidence are unresolved. 
The issue will be resolved at the time of trial.”38

Conclusion
Simply, counsel and parties need to ensure 

that electronically stored information is properly 
preserved. A demonstration of willful spoliation 
will no doubt result in severe sanctions. 

But, what will inevitably become increasingly 
common are applications predicated upon negligent 
spoliation resulting from inadvertent destruction or 
loss or from routine document retention policies. 
In connection with such motions, courts will 

need to determine what type of notice the party 
in possession of the information had of the need 
to preserve it, when such materials were destroyed 
and under what circumstances, did the requesting 
party have access to such materials at some point, 
and whether the party seeking the materials would 
be legally prejudiced by not having access to such 
information in connection with the litigation and, 
if so, to what extent.
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