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State E-Discovery

‘Pegasus’, Adverse Inference
Charges and the FRCP

he New York Court of Appeals’

decision in Pegasus Aviation |

v. Varig Logistica S.A.,! appears

to endorse the concept that an

adverse inference jury charge
may be premised on the failure to pre-
serve electronically stored information
(ESID). The decision raises interesting
questions about the source, purpose
and scope of a negligent adverse infer-
ence charge, and whether New York law
is now at odds with recent amendments
to the Federal Rules of Civil Procedure
(FRCP).

Motion Court Decision

Upon an alleged default by Varig Logis-
tica S.A. (VarigLog), Pegasus commenced
litigation in Florida in February 2008.
That suit was discontinued in October
2008 when Pegasus commenced suit in
New York against both VariglLog and the
“MP defendants.” The MP defendants
were a group of commonly-controlled
private equity firms and the sole share-
holders of VariglLog. Pegasus sought to
hold the MP defendants responsible
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for the loss of relevant ESI by VariglLog
due to its failure to implement a “liti-

gation hold.” The motion court struck
VariglLog’s answer and ruled that the
jury would be instructed that “it may
infer that the lost ESI would have sup-
ported the veil-piercing claim against the
MP defendants.” It imposed sanctions
against the MP defendants because:
(1) the MP defendants’ control of
Variglog obligated them to see to
it that VarigLog preserved evidence
relative to this litigation and, in par-

ticular, that VariglLog instituted a liti-
gation hold on its ESI; (2) that the
MP defendants’ failure to ensure that
Variglog implemented a litigation
hold constituted gross negligence
per se, ... ; and (3) VarigLog’s cul-
pability rose to the level of gross neg-
ligence, where prejudice to plaintiffs
could be presumed.

Appellate Division Decision

The Appellate Division found that the
MP defendants had a sufficient degree of
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control over VariglLog to trigger a duty
to preserve ESI. The majority, however,
reversed the motion court’s ruling that
the MP defendants’ failure to discharge
that duty was egregious enough to rise
to the level of gross negligence. The
majority rejected the concept that the
“failure to institute a litigation hold, in
all cases and under all circumstances,
constitutes gross negligence per se.” The
majority disagreed with the full dissent,
and found that only simple negligence
“at most” had taken place and therefore
“plaintiffs must prove that the lost ESI
would have supported their claims.” The
majority disagreed with the partially dis-
senting justice, who would have remitted
the matter to determine the extent of
the prejudice to plaintiffs from the loss
of VariglL.og’s ESI to determine whether
sanctions should be imposed.

Court of Appeals Decision

The court saw no reason to disturb
the finding that the MP defendants had
sufficient control over VariglLog to trig-
ger a duty on its part to preserve. The
court also found that there was no basis
to disturb the findings by the Appellate
Division that the MP defendants were
negligent in failing to discharge that
duty. The court, nevertheless, found
that the Appellate Division majority
erred by concluding that Pegasus had
not attempted to make a showing of
relevance. Essentially agreeing with
the partially dissenting justice below,
the court concluded that the prudent
course of action was to remit the matter
“for a determination as to whether the
negligently destroyed ESI was relevant
to Pegasus’ claims against the MP defen-
dants and, if so, what sanction, if any,
is warranted.”

Duty to Preserve

The appellant’s brief in Pegasus urged
the court to adopt a uniform standard
regarding the duty to preserve evidence
before litigation commences, and called
to the court’s attention the distinction
in the First Department between the
standard adopted pertaining to ESI in
Voom HD Holdings v. EchoStar Satel-
lite? and the standard for other forms
of evidence as set forth in Strong v.
City of New York.> In Voom and other
cases involving ESI,* the First Depart-
ment adopted the standard set out in

'Pegasus’raises interesting questions
about the source, purpose and scope
of a negligent adverse inference
charge, and whether New York law

is now at odds with recent amend-
ments to the FRCP,

the Southern District of New York deci-
sion Zubulake v. UBS Warburg,® which
provides that “once a party reasonably
anticipates litigation, it must suspend
its routine document retention/destruc-
tion policy and put in place a litigation
‘hold’ to preserve” ESI. In Strong, the
First Department rejected application
of that standard® and relied instead
on common law where the standard is
whether the spoliator was “on notice”
that the evidence “might be needed for
future litigation.””

Pegasus appears to assume a pre-lit-
igation duty to preserve evidence, but
the court did not address when and how
specifically the duty could be triggered.?
The court did not set forth a preserva-
tion standard and did not resolve the

distinction existing at least within the
First Department as to whether there
should be a different standard for ESI
as opposed to other evidence.

Negligence as Basis for Sanctions

Some commentators have opined that
there is a modern trend, commencing
at least as of the 1990s, to permit neg-
ligence as a basis for a spoliation sanc-
tion, including for an adverse inference
charge.? In New York, as evidenced by
Appellate Division decisions, negligence
as a predicate for a spoliation sanction
initially arose in the products liability
context when a key piece of evidence in
a manufacturing defect action was inad-
vertently destroyed.!® Thus, it appears
that the court recognized that adverse
inference charges “have been found to be
appropriate even in situations where the
evidence has been found to have been
negligently destroyed.” As such, there is
little doubt that spoliation sanctions in
New York may be based on the negligent
failure to preserve ESI evidence.

Source of Authority

The court, however, did not identify
the source of a court’s power to impose a
spoliation sanction based solely on neg-
ligence. Rather, the court stated:

Our state trial courts possess broad

discretion to provide proportionate

relief to a party deprived of lost or
destroyed evidence, including the
preclusion of proof favorable to the
spoliator to restore balance to the liti-
gation, requiring the spoliator to pay
costs to the injured party associated
with the development of replacement
evidence, or employing an adverse
inference instruction at the trial of the
action (see Ortega v. City of New YorRk,


CITE: 93 A.D.3d 33
CITE: 93 A.D.3d 33
CITE: 112 A.D.3d 15
CITE: 112 A.D.3d 15
CITE: 220 FRD 212
CITE: 9 NY3d 69

Netw Vork Lato Tonrnal

TUESDAY, JANUARY 5, 2016

9 NY3d 69, 76 [2007] [citations omit-
ted]; CPLR 3126 [if a trial court deter-
mines that a party has destroyed
evidence that “ought to have been
disclosed ... the court may make
such orders with regard to the failure
or refusal as are just”]).!!

The reference to Ortega is interesting
because Ortega began its discussion by
observing: “[w]hen parties involved in
litigation engage in the destruction of
evidence, a number of remedial options
are provided by existing New York statu-
tory and common law.” While the court
referred to the “common law,” most of
its discussion underlying the “method
of dealing with spoliation of evidence
in New York”!'? was under CPLR 3126.
Accordingly, although the court did
not precisely define the source of its
power to impose a spoliation sanction,
it appears that, in such a context, the
authority is CPLR 3126. If the source
is CPLR 3126, however, the ability to
impose a spoliation sanction must be
premised on a party’s refusal “to obey
an order for disclosure” or in “wilfully”
failing “to disclose information which
the court finds ought to have been dis-
closed.” How then can “negligence” be
the basis for a spoliation sanction, pur-
suant to CPLR 3126, where there has
been no refusal to obey an order or
willful conduct?

On the other hand, a court’s power to
remedy the effects of spoliation may be
inherent or otherwise embodied in the
common law doctrine of spoliation!? as
noted in Strong.'* However, that doctrine
was initially employed in New York where
the evidence that had been negligently
destroyed left the party seeking the evi-
dence “prejudicially bereft” of the abil-
ity to prove a claim or defense or was

otherwise critical evidence in the case."®
Then what are the limits to such com-
mon law power!¢ and what forms may a
spoliation sanction take? When the sanc-
tion involves an inference that the jury
may or must apply, need the court make
findings of fact before being “putting a
finger” on the scales of justice favoring
the non-spoliating party?!”

Adverse Inference Charge

The majority in Pegasus, as does the
partial dissent at the Appellate Division,
refers to PJI 1:77 as the model adverse
inference instruction. However, what is
the source of a court’s power to deliver
such a charge? The historical analysis of

By its reliance upon ‘Voom, the court
in‘Pegasus, at a minimum, created
an apparent difference between
federal law and New York law on
negligence as a predicate for a
spoliation/adverse inference charge.

that charge appears to be one rooted in
the concept of circumstantial evidence
under which the jury is instructed that
it may infer consciousness of a party’s
“weak” case because of the destruction
by it of relevant evidence over which it
had control.!® The adverse nature of the
charge is that the unavailable evidence
would have been unfavorable to the par-
ty accused of destroying it. However,
under the common law, some level of
culpable conduct in destroying the evi-
dence is a prerequisite to charging the
jury with the option to infer “unfavor-
ability” of the case. It was only recently,
and primarily in the era of ESI, when the
negligent failure to preserve evidence
became culpable conduct that could

form a basis for an adverse inference
charge.

The question then is whether there
is authority permitting the jury to draw
such an inference based solely on a
negligent failure to preserve evidence?
Recently, the court decided People v.
Durant,"® declining to “invariably require
a court to issue an adverse inference
... based solely on the
police’s failure to electronically record

instruction

the custodial interrogation of the defen-
dant.” The court reasoned in part that
an inference of “unfavorability” would
be unwarranted because the results of
the custodial interrogation would be
uncertain and that the choice by the
police not to record it “is just as likely
to stem from an innocent oversight or a
legitimate adherence to a neutral depart-
mental policy.” Given Durant, should an
inference of “unfavorability” be available
when the failure to preserve evidence
was only negligent?

Amended FRCP 37(e)

Federal courts have disagreed about
whether an adverse inference charge as
a sanction for spoliation may be imposed
based on negligence. The debate has
been resolved by the recent amendments
to the FRCP, effective Dec. 1, 2015. FRCP
37(e)(2) has been amended to preclude
the use of an adverse inference charge
based on negligence. The Committee
Notes make clear that the amendment
sought to negate a court’s “inherent
authority” to deliver such a charge as
a spoliation sanction and to otherwise
abrogate decisions, such as the Second
Circuit decision in Residential Funding v.
DeGeorge Financial,® which authorized
an adverse inference sanction based on
negligence.?!
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The significance of the amendment
is that the First Department decisions
in Ahroner and Voom, as noted by the
motion court, are premised solely on Zub-
alake IV for the authority that negligence
may provide the basis for an adverse
inference charge as a spoliation sanc-
tion. But Zubalake 1V itself relies solely
on Residential Funding as its authority
for that proposition. Thus, the basis for
the adverse inference charge predicated
on negligence as a spoliation sanction
has been abrogated by the FRCP recent
amendments.

Thus, by its reliance upon Voom, the
court in Pegasus, at a minimum, created
an apparent difference between federal
law and New York law on negligence
as a predicate for a spoliation/adverse
inference charge. Practitioners are left
to wonder whether the court sought to
intentionally adopt a different standard
than the federal courts where the briefs in
Pegasus addressed the impending amend-
ments to FRCP 37(e).

Conclusion

Pegasus seems to answer the question
that an adverse inference charge may
be based solely on negligence. However,
given the change in the FRCP and the
general lack of detailed discussion in New
York authority as to the source and scope
of such a charge, Pegasus poses more
questions than it answers.
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