
W
ho will pay for 

e-discovery 

expenses will 

often inform 

a l i t igation 

strategy, and recent case 

law provides litigators with 

guidance on the allocation of 

e-discovery costs. Litigators 

seeking the production of elec-

tronically stored information 

(ESI) need to appreciate up 

front that non-party e-discov-

ery expenses, including, signif-

icantly, attorney review time 

and vendor costs, may have 

to be paid by the requesting 

party as set out in Walt Disney Co. v. Peerenboom, 2019 N.Y. 

Misc. LEXIS 337, 2019 NY Slip 

Op 30181(U) (Sup. Ct. N.Y. Co. 

Jan. 17, 2019). Also opposing 

counsel’s attorney time in 

analyzing an ESI production 

“do-over” ultimately may have 

to be paid by the producing 

party as noted in 255 Butler 

Assoc. v. 255 Butler, 2019 N.Y. 
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Misc. LEXIS 629, 2019 NY Slip 

Op 30372(U) (Sup. Ct. Kings 

Co. Feb. 19, 2019). If a party 

is having difficulty producing 

ESI that should be in its pos-

session, custody or control, as 

suggested in Park v. Song, 2019 

N.Y. Misc. LEXIS 4243, 2019 NY 

Slip Op 32329(U) (Sup. Ct. N.Y. 

Co. July 30, 2019), it can seek 

to obtain such ESI from non-

parties, but the requesting 

party needs to be prepared to 

potentially reimburse the non-

party for expenses associated 

with such production. Who will 

pay for a court approved third-

party data mining company or 

an expert in information tech-

nology in order to examine 

email accounts and the circum-

stances under which ESI may 

have been retained or deleted, 

as Vasquez-Santos v. Mathew, 

168 A.D.3d 587 (1st Dep’t 2019) 

and Brandsway Hospitality 

v. Delshah Capital, 73 A.D.3d 

457, 2019 NY Slip Op 04483 

(1st Dep’t June 6, 2019), must 

be taken into account when 

an application seeking court 

approval of same is sought.

 Non-Party Vendor Costs and 
Attorney Fees

In Walt Disney, in a proceed-

ing commenced pursuant to 

CPLR 3101, the motion court 

granted petitioner a protec-

tive order quashing in part a 

subpoena duces tecum holding 

that respondent is responsible 

“for all reasonable production 

expenses” incurred by peti-

tioner in responding to the 

subpoena, which may include 

attorney fees in its review of 

potentially responsive docu-

ments and/or data-vendor 

costs. The court noted:

Pursuant to CPLR 3111 and 

3122(d), the “reasonable 

production expenses of a 

non-party witness shall be 

defrayed by the party seek-

ing discovery.” If a court 

finds that a non-party is 

required to produce infor-

mation, including electron-

ically-stored information … 

the “court should allocate 

the costs of this production 

to [the party seeking the dis-

covery].” Tener v. Cremer, 89 

A.D.3d 75, 82, 931 N.Y.S.2d 

552 (1st Dept. 2011). The 

court should consider in 

that allocation the cost of 

disruption to the business 

operations of the nonparty 

and any delay in making the 

ESI discovery demand. Id. 

While specific reference to 

attorneys’ fees or data-ven-

dor costs is omitted from 

CPLR 3111 and 3122(d), 

the court’s review of the 

case law did not reveal any 

prohibition on the alloca-

tion of such fees or costs. 

Moreover, the Rules of the 

Commercial Division of the 

Supreme Court specifically 

allow for the allocation of 

such fees and costs “in 

 Tuesday, sepTember 3, 2019

If a party is having difficulty 
producing ESI that should 
be in its possession, custody 
or control … it can seek to 
obtain such ESI from non-
parties, but the requesting 
party needs to be prepared 
to potentially reimburse 
the non-party for expens-
es associated with such 
production.



accordance with Rules 3111 

and 3122(d) of the CPLR.” 22 

NYCRR §202.70(g), Comm. 

Div. Rules, Appendix A, 

Guidelines for Discovery of 

Electronically Stored Infor-

mation From Nonparties,  

V., A & B.

On a motion to compel, the 

motion court in Park ordered 

defendants to produce cer-

tain ESI, but stated that “[t]

o the extent it would be more 

convenient for defendants to 

obtain these records directly 

from the POS companies, they 

may do so in lieu of attempt-

ing to locate them among their 

unproduced ESI. However, if 

defendants do this, they will 

have to pay whatever associat-

ed costs are incurred since the 

records are within their pos-

session, custody and control.”

Attorney Fees

In 225 Butler, after conferenc-

ing the ESI dispute and issu-

ing two orders and granting 

defendants a “re-do” on their 

ESI production, the motion 

court held:

[p]laintiff should not have to 

bear the cost of Defendants’ 

poor ESI search and review 

process by having to pay 

their staff or experts again 

to re-review Defendants’ 

production. The Court will 

therefore entertain an appli-

cation for reasonable costs 

associated with Plaintiff 

having to re-review Defen-

dants’ ESI production at the 

appropriate time.

Court Approved Experts

The First Department in 

Vasquez reversed the motion 

court and, while it did not rule 

on which side would pay for the 

retention of the mining com-

pany, it granted defendant’s 

motion to compel access by 

such a company to “plaintiff’s 

devices, email accounts, and 

social media accounts, so as to 

obtain photographs and other 

evidence of plaintiff engaging 

in physical activities.”

Finally, on a motion to dis-

miss for spoliation of ESI, the 

First Department in Brandsway 

ruled that it was a “sound 

exercise of the [motion] court’s 

discretion to deny, at this junc-

ture” such spoliation motion, 

noting that the lower court 

was “appropriately concerned 

about plaintiff’s principal’s 

selective use of emails from 

accounts that had been large-

ly deleted.” As such, the court 

sustained the motion court’s 

ruling to refer “the issues to an 

expert in information technol-

ogy to examine various email 

accounts, servers and domains 

to determine who deleted 

emails, when they were delet-

ed, and whether they could be 

retrieved.”
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